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I. INTRODUCTION
URCHASING a home is a major investment and is often the
"most important transaction of a lifetime." 1 To protect home buy-
ers from bearing the expense of defects resulting from poor work-
manship in new home construction, the law in Texas progressed from
caveat emptor to implied warranties. 2 After the passage of the Texas De-
ceptive Trade Practices-Consumer Protection Act ("DTPA") in 1973,
buyers were able to bring claims against builders under DTPA for breach
1. Humber v. Morton, 426 S.W.2d 554, 561 (Tex. 1968) (quoting Bethlahmy v. Bech-
tel, 415 P.2d 698 (Idaho 1966)).
2. See id. at 562.
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of the builder's implied warranties.3 Believing that DTPA created an
"imbalance" that "impeded the reasonable resolution of disputes arising
from defects in residential design, construction, or repair,"'4 residential
builders successfully lobbied the Texas Legislature. The 1989 enactment
of the Residential Construction Liability Act ("RCLA") resulted to "re-
store a fair and appropriate balance to the resolution of residential con-
struction disputes between the contractor and the owner."'5 Even though
less than one-half of one percent of new home sales result in unresolved
disputes, 6 the 2003 passage of the Texas Residential Construction Com-
mission Act ("TRCCA") significantly changed dispute resolution be-
tween home buyers and builders. TRCCA, a result of special interest
lobbying, is unnecessary from a homeowner's standpoint because the act
increases new home costs and imposes on homeowners expensive proce-
dures for resolving construction disputes that ultimately make the dispute
resolution process more difficult and more expensive.
This comment presents an in-depth analysis of the TRCCA. A brief
discussion follows regarding the statutory frameworks that have been im-
plemented in six other states relating to the resolution of residential con-
struction disputes. Finally, the question of whether TRCCA is an
appropriate and necessary response by the Texas Legislature is ad-
dressed. Comparisons are drawn between TRCCA and the statutes dis-
cussed from six other states, and suggestions are provided as to changes
the Texas Legislature could make to TRCCA so that the statute offers
better protection to homeowners.
II. TEXAS RESIDENTIAL CONSTRUCTION COMMISSION ACT
Governor Rick Perry signed the TRCCA, Title 16 of the Texas Prop-
erty Code, into law on June 20, 2003, effective September 1, 2003.
TRCCA creates the Texas Residential Construction Commission to over-
see resolution of disputes between builder and homeowners based on rec-
ommendations by independent inspectors.7
A. THE COMMISSION
The nine-member commission is appointed by the governor.8 Four
members must be registered builders and three members must represent
the public. One member must be an engineer, and one member must be
3. TEX. Bus. & COM. CODE ANN. § 17.50(a)(2) (Vernon 2002); Richard F. Whiteley,
Comment, The Scope of the Residential Construction Liability Act in Texas, 36 Hous. L.
REV. 277, 278-79 (1999). See also John T. Montford et al., 1989 Texas DTPA Reform:
Closing the DTPA Loophole in the 1987 Tort Reform Laws and the Ongoing Question for
Fairer DTPA Laws, 21 ST. MARY'S L.J. 525, 575-76 (1990) [hereinafter Montford].
4. Montford, supra note 3, at 577.
5. Id. at 578.
6. HOUSE COMM. ON REGULATED INDUS., BILL ANALYSIS, Tex. H.B. 730, 78th Leg.,
R.S. (2003).
7. Id.
8. TEX. PROP. CODE ANN. § 406.001(a) (Vernon 2003).
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either a licensed architect or a building inspector.9 The commission must
adopt rules to govern the inspection and dispute resolution process cre-
ated by this act,10 establish statutory warranty and building standards for
residential construction,11 and approve third-party warranty companies, 12
and third-party inspectors.' 3 Additionally, the commission sets the fees
required by the act.14 These fees should be amounts that are "reasonable
and necessary" to provide the revenue to administer the act.15
B. BUILDER REGISTRATION
A builder must register with the commission in order to build homes in
Texas. 16 A "builder" is defined as
any business entity or individual who, for a fixed price, commission,
fee, wage, or other compensation, constructs or supervises or man-
ages construction of: a new home; a material improvement to a
home, other than an improvement solely to replace or repair a roof
of an existing home; or an improvement to the interior of an existing
home when the cost of the work exceeds $20,000.17
To register, a builder must disclose on the registration application
whether the builder has ever been convicted of or pled guilty to a felony
or misdemeanor involving "moral turpitude.' 8 Additionally, the com-
mission may also conduct a criminal background check of the applicant. 19
The builder must also submit with an initial application a filing fee set by
the commission not to exceed $500, and later a renewal fee with registra-
tion renewals set by the commission not to exceed $300.20 To be eligible
to register as a builder, an applicant must be at least eighteen years old at
the time of the application and must be either a citizen of the United
States or a lawfully admitted alien.21 Finally, in order for the commission
to issue a registration certificate, the commission must be satisfied with
the applicant's "honesty, trustworthiness, and integrity based on informa-
tion" in the application or "discovered in connection with" the applica-
tion.22 If the commission denies an application, the builder can appeal







15. Id.; see also HOUSE COMM. ON REGULATED INDUS., BILL ANALYSIS, Tex. H.B. 730,
78th Leg., R.S. (2003) (stating that by creating an entirely fee-funded commission, the bill
would enable the state to provide a new service to citizens without tapping into precious










within thirty days of receiving the denial. 23 Builders must register each
new home built within the first fifteen days in the month after the builder
transfers title to the buyer.24 The builder must pay a fee set by the com-
mission not to exceed $125 to register each new home.25
TRCCA provides grounds for builders to be subject to disciplinary ac-
tion.26 Fraud or deceit in obtaining builder registration;27 misappropria-
tion of funds; 28 illegal discrimination;29 publishing false or misleading
advertisements; 30 failure to pay a penalty assessed by the commission; 31
failure to pay a final judgment arising from a construction defect;32 failure
to register homes;33 and failure to pay the fees required to register homes
are among the possible grounds for disciplinary action.34
C. INSPECTION AND DISPUTE RESOLUTION PROCESS
TRCCA "applies to a dispute between a builder and a homeowner if
the dispute arises out of an alleged construction defect, other than a claim
solely for personal injury, survival, or wrongful death, or damage to
goods."'35 A homeowner must submit a request to the commission for
dispute resolution before the tenth anniversary of the initial transfer from
the builder to the homeowner or the contract date of construction if there
is no closing.36 TRCCA does not apply to disputes involving fraud in a
real estate transaction, a builder's wrongful abandonment of an improve-
ment project before completion, or misapplication of construction
funds. 37 Furthermore, TRCCA does not apply to a home that is built by
the homeowner alone, or with the assistance of employees or indepen-
dent contractors, and that is used by the homeowner as the homeowner's
primary residence for at least one year following completion of construc-
tion.38 An additional exemption from TRCCA is the homeowner or
homeowner's broker or agent who supervises an improvement to the
homeowner's home. 39 TRCCA includes a provision stating that this act





















Texas Residential Construction Commission
Third-party inspectors will inspect the construction for defects. The
commission will create rules specifying the minimum qualifications that
third-party inspectors must meet to be approved by the commission.41
But the statute specifies that inspectors who inspect defects "involving
workmanship and materials must have a minimum of five years' experi-
ence in the residential construction industry and must be certified as a
residential combination inspector by the International Code Council. 42
Inspectors who inspect structural defects must have a "minimum of ten
years' experience in residential construction" and must be either "an ap-
proved structural engineer or an approved architect. '43 Further, "[a]
third-party inspector may not receive more than 10 percent of [his or her]
gross income in a federal income tax year from providing expert witness
services. '44 The commission will employ state inspectors to review on
appeal "the recommendations of third-party inspectors," to "provide con-
sultation to the third-party inspectors, and to administer the state-spon-
sored inspection and dispute resolution process. 45
If a dispute arises between a homeowner and a builder over an alleged
construction defect, the homeowner must comply with the TRCCA
before initiating an action to recover damages or other relief.46 A con-
struction defect is defined as
the failure of the design, construction, or repair of a home, an altera-
tion of or a repair, addition, or improvement to an existing home, or
an appurtenance to a home to meet the applicable warranty and
building and performance standards during the applicable warranty
period; and any physical damage to the home, an appurtenance to
the home, or real property on which the home or appurtenance is
affixed that is proximately caused by that failure. 47
This does not include a defect that arises wholly or partly from the negli-
gence of someone "other than the builder or an agent, employee, subcon-
tractor, or supplier of the builder."' 48 Additionally, a construction defect
does not include "failure of a person other than the builder or an agent,
employee, subcontractor, or supplier of the builder to take reasonable
action to mitigate any damages arising from a defect or to take other
reasonable action to maintain the home."'49 If a defect arises, the home-
owner must take steps to mitigate the damage in order for the defect to
be fully covered under TRCCA. Furthermore, normal wear, tear and de-
terioration as well as normal shrinkage due to drying or settlement of













Either the homeowner or the builder may request inspection and dis-
pute resolution by submitting to the commission a written request speci-
fying with "reasonable detail" each alleged construction defect. 51 The
request must list the amount of "out-of-pocket expenses and engineering
or consulting fees" that the requesting party has incurred due to the de-
fect.52 The party must provide any evidence regarding the defect, includ-
ing evidence depicting the repairs necessary and the name of any person
who has already inspected the defect.5 3 And the party must pay the fee
set by the commission to request the state-sponsored inspection and dis-
pute resolution.54 Thirty days before a homeowner files a request with
the commission, the homeowner must provide the builder with written
notice of the construction defect.5 5 Also, the homeowner must give the
builder "reasonable opportunity" to inspect the home. 56 A party must
request the state-sponsored inspection and dispute resolution within two
years of discovering the defect but within thirty days of the applicable
warranty expiration.5 7 If the requesting party fails to list the name of a
person who has previously inspected the construction defect in the writ-
ten request to the commission, then neither the person who inspected the
defect may be used as an expert in any future action nor may materials
prepared by that person be used.58 Filing a request with the commission
tolls the limitations period of any action between the homeowner and the
builder until forty-five days after the commission issues a final, nonap-
pealable recommendation. 59
Within fifteen days after receiving a request, the commission will ap-
point the next available third-party inspector from the commission's list
of third-party inspectors. 60 The homeowner and the builder will have the
right to strike one inspector per request. 61 The party who requests the
inspection and dispute resolution will have to pay "any amount required
by the commission to cover the expense of the third-party inspector. '62
The third-party inspector will have fifteen days to issue a recommenda-
tion for disputes involving workmanship and materials of a nonstructural
matter and sixty days for disputes involving structural matters.63 The
third-party inspector's recommendation must address the construction
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standards, and designate a method of repairing the defect. 64 If the con-
struction defect creates an "imminent threat to the health or safety of the
inhabitants of the residence," the builder will take "reasonable steps to
cure the defect as soon as practicable. ' 65 Otherwise, the homeowner may
have the defect cured and may recover from the builder the cost to cure
the defect plus attorney's fees and expenses associated with curing the
defect as well as any other damages "not inconsistent with this subtitle." 66
Either the homeowner or the builder may appeal the third-party in-
spector's recommendation within fifteen days after the recommendation
is issued.67 If the third-party inspector's recommendation is appealed, the
executive director of the commission will appoint three state inspectors to
a panel to review the recommendation. 68 If the dispute involves a struc-
tural failure of the home, one of the inspectors appointed to the panel
must be a licensed professional engineer. 69 The panel will review the rec-
ommendation without a hearing, unless the commission adopts rules re-
quiring a hearing.70 After reviewing the recommendation, the panel may
"approve, reject, or modify the recommendation ... or remand the dis-
pute for further action by the third-party inspector. ' 71 Further, the panel
must "issue written findings of fact and a ruling on the appeal" within
thirty days after the appeal notice is filed with the commission.72
Even though a significant amount of time and expense is involved in
the state-sponsored inspection and dispute resolution process, neither the
recommendations of the third-party inspectors nor the rulings issued on
appeal by the panel of inspectors are binding on either party. Yet,
TRCCA establishes procedures that a homeowner must follow before
bringing suit against a builder for a construction defect. After an inspec-
tor issues recommendations or a panel of inspectors issues a ruling on an
appeal, "a homeowner may bring a cause of action against the builder or
third-party warranty company for breach of a limited statutory warranty
adopted by the commission. ' 73 In any later action between the builder
and the homeowner, the inspector's recommendation or the panel's rul-
ing constitutes a "rebuttable presumption of the existence or nonexis-
tence of a construction defect, or the reasonable manner of repair of the
construction defect."'74 To overcome this presumption, the party "must
establish by a preponderance of the evidence that the recommendation or









72. § 42 9.001(c)(3).
73. § 430.011(b).
74. § 4 26.008(a).
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formance standards. ' 75 Neither the recommendation nor ruling, how-
ever, is admissible in an action between other parties.
7 6
In an action brought under TRCCA, the homeowner is limited to dam-
ages that are recoverable under RCLA section 27.004.77 These damages
include the reasonable cost of repairs necessary to cure the construction
defect; reasonable and necessary costs to replace or repair any damaged
goods in the residence; reasonable and necessary engineering fees; rea-
sonable expenses for temporary housing necessary while the repairs are
made; the reduction in current market value after a structural defect is
repaired; and reasonable and necessary attorneys' fees. 78
If a homeowner and builder engage in arbitration to settle a construc-
tion dispute, TRCCA sets forth requirements to supplement chapter 171
of the Texas Civil Practices and Remedies Code.79 Arbitration of a con-
struction dispute must take place in the county where the home contain-
ing the alleged defect is located. 80 The parties may not waive the venue
requirement by contract.81 If an arbitration award is filed in a court of
competent jurisdiction in Texas, then a summary of the arbitration award,
including the party who prevailed on each issue in dispute and the
amount of any monetary award,82 must be filed with the commission no
later than thirty days after the award is made.83 Interested parties may
voluntarily file an arbitration award with the commission.84 Any agree-
ment prohibiting the disclosure of information about the award is
unenforceable. 85
D. STATUTORY WARRANTIES
The commission will adopt by rule limited statutory warranties and
building performance standards for residential construction. 86 The stat-
ute, however, prescribes minimum warranty periods and standards to
which the rules adopted by the commission must comply. The warranty
periods mandated by the statue are one year for workmanship and mater-
ials, 87 two years for plumbing,88 electrical, heating, and air-conditioning
delivery systems, and ten years for major structural components of the
home. 89 The commission must develop "standards for mold reduction
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and exterior components of a home, including foundations, floors, ceil-
ings, walls, roofs, drainage, landscaping, irrigation, heating, cooling, and
electrical and plumbing components." 90 The warranty periods for a new
home will begin on the earlier of the occupancy date or the date that the
builder transfers title to the initial homeowner unless the written agree-
ment between the builder and the initial homeowner provides other-
wise.91 For an improvement to an existing home, the warranty period will
begin on the date that the improvement is substantially completed.92
TRCCA adopts a statutory warranty of habitability to be included in
the construction of each new home or home improvement. 93 A construc-
tion defect is actionable as a breach of the warranty of habitability if the
defect has a "direct adverse effect on the habitable areas of the home and
must not have been discoverable by a reasonable prudent inspection or
examination of the home or home improvement within the applicable
warranty periods. '94
The warranties established under TRCCA supersede all implied war-
ranties.95 The only warranties that exist for new residential construction
or residential improvements after TRCCA became effective on Septem-
ber 1, 2003, are warranties created by TRCCA or "by other statutes ex-
pressly referring to residential construction or residential improvements"
and any express, written warranties acknowledged by the builder and the
homeowner. 96 A contract between a builder and a homeowner may
adopt more stringent warranties and building standards, but the contract
may not waive either the limited statutory warranties and building stan-
dards adopted under TRCCA or the statutory warranty of habitability.97
Builders may elect to provide warranties through a third-party warranty
company that has been approved by the commission.9 8 To be approved
by the commission as a third-party warranty company, the company must
have operated warranty programs in Texas for at least five years99 and
must submit an annual application and fee to the commission.100
E. COORDINATING RCLA AND TRCCA
RCLA is broader in scope than TRCCA so that RCLA will apply to
construction defects to which TRCCA does not apply. RCLA applies to
triplexes, quadraplexes, and multi-unit residences such as condominiums














duplexes that TRCCA covers as well. 101 TRCCA's definition of con-
struction defects differs from the definition in RCLA. Under TRCCA, a
construction defect is a "failure of the design, construction, or repair of a
home" or an improvement of an existing home "to meet the applicable
warranty and building and performance standards during the warranty
period.1102 Under RCLA, a construction defect is "a matter concerning
the design, construction, or repair of a new residence" or of an alteration
or repair of an existing residence on which a person has a complaint
against a contractor. 10 3 The more restrictive TRCCA definition will ap-
ply whenever TRCCA applies to a particular construction dispute, and in
other cases to which RCLA applies but TRCCA does not, the RCLA
definition will apply.104 TRCCA specifically exempts negligence of per-
sons other than the builder; failure to mitigate damages; failure to main-
tain the home; normal wear, tear, and deterioration; and normal
shrinkage from the definition of a construction defect.10 5 RCLA does not
have similar exemptions in the definition of construction defect. 0 6 But
under RCLA the contractor is not liable for the percentage of damages
caused by these conditions. 0 7
The notice periods are longer under RCLA than under TRCCA.
While sixty days' notice is required under RCLA before filing suit against
the builder, TRCCA requires the homeowner to provide thirty days' no-
tice to the builder before filing a request with the commission. 0 8 If
TRCCA applies to the dispute, the TRCCA timelines must be followed;
otherwise, the RCLA notice periods must be followed before filing
suit.109 If the statute of limitations is about to expire and an action must
be initiated in order to preserve the claim, the RCLA notice is not re-
quired. 1 0 If TRCCA applies to the dispute, a request to the commission
must be filed simultaneously with filing the action."'
III. OTHER STATE STATUTES REGARDING RESOLUTION OF
RESIDENTIAL CONSTRUCTION DISPUTES
Other states have passed legislation regulating aspects of residential
construction and the resolution of residential construction disputes.
These statutes range from statutory warranties to statutory schemes for
resolving disputes.
101. § 27.001(7). See also § 401.002(6).




106. See § 27.001(4).
107. § 27.003(a)(2).
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A. NEW YORK
New York has statutory warranties that are implied in the contract for
the sale of a new home. 112 The "housing merchant implied warranty" is
defined to mean that the home will be free from defects "due to a failure
to have been constructed in a skillful manner" for one year; will be free
from defects due to the builder's failure to install "plumbing, electrical,
heating, cooling, and ventilation systems" in a "skillful manner" for two
years; and will be free from "material defects" for six years.113 The stat-
ute defines "constructed in a skillful manner" to mean that workmanship
and materials meet or exceed the specific standards of the applicable
building codes or locally accepted building practices if the building codes
do not provide a "relevant specific standard. ' 114 Material defects are de-
fined as "actual physical damage to... load-bearing portions of the home
caused by failure of such load-bearing portions which affects their load-
bearing functions to the extent that the home becomes unsafe, unsani-
tary, or otherwise unlivable.' 1 5 The housing merchant implied warranty
does not cover any patent defects that should have been revealed in a
buyer's examination "before taking title or accepting construction as
complete. 1 16 A defect must result from a builder's or subcontractor's
defective workmanship, defective materials, or defective design to be cov-
ered by the warranty.1 17
The New York statute requires that the homeowner provide notice of
the defect to the builder before initiating an action against the builder.118
The homeowner must provide the notice within thirty days after the ap-
plicable warranty period expires.'1 9 Further, the homeowner must pro-
vide the builder with a reasonable opportunity to inspect, test, and repair
the defect.120 The damages recoverable in an action for breach of the
housing merchant implied warranty are the reasonable costs to repair the
defect, unless the court finds that the diminution in the home's value
caused by the defect is a more equitable damage measure.' 2 ' But the
damages may not exceed "the replacement cost of the home exclusive of
the value of the land."' 22
An agreement between the parties may modify or exclude all warran-
ties except the housing merchant implied warranty "by any clear and con-
spicuous terms. ' 123 The housing merchant implied warranty may be
excluded or modified only if the buyer is offered in its place a limited














warranty that meets the statutory requirements. 124 Any exceptions or ex-
clusions that do not meet the applicable building codes or locally ac-
cepted building practices or any exceptions or exclusions that do not
ensure a habitable house will be void as contrary to public policy. 125
B. LOUISIANA
Louisiana enacted the New Home Warranty Act to provide "clear, con-
cise, and mandatory warranties" for new home buyers. 126 Under the stat-
ute, every builder must warrant the materials and workmanship in the
home for one year, the materials and workmanship in the plumbing, elec-
trical, heating, cooling, and ventilating systems for two years, and the
materials and workmanship in the home's major structural components
for seven years.127 The statute includes an exhaustive list of conditions
resulting in damages that are excluded from the warranty: negligence of
someone other than the builder or builder's agent; improper maintenance
by someone other than the builder or the builder's agent; failure of some-
one other than the builder to comply with the warranty requirements; the
owner's failure to maintain adequate ventilation and drainage; the
owner's failure to minimize damage; and normal wear, tear, and deterio-
ration.1 28 Additionally, the warranties do not cover damage caused by
"war, accident, riot and civil commotion, water escape, falling objects,
aircraft, vehicles, acts of God, lightning, windstorm, hail, flood, mudslide,
earthquake, [or] volcanic eruption."'1 29 Mold and insect damage are also
exempt from coverage. 130 The owner may not waive nor may the builder
reduce the statutory warranties, which represent the minimum warranties
required by law for single or multiple family dwelling units to be occupied
by the owner as the owner's home.13'
As with statutory warranties in other states, the Louisiana statute re-
quires that the owner provide the builder with written notice of the defect
by registered or certified mail. 132 The owner must provide the notice
within one year of knowing about the defect but before undertaking to
repair the defect or suing the builder for breach of warranty. a33 Addi-
tionally, the owner must provide the notice within thirty days of the appli-
cable warranty expiration. 134 An owner may recover actual damages,
including attorneys' fees and court costs, in an action for a builder's fail-
ure to perform as required by the warranties. 135 The damages for a single
124. § 777-b(3).
125. § 777-b(4)(e).
126. LA. REv. STAT. ANN. § 9:3141 (West 2004).
127. § 9:3144(A).
128. § 9:3144(B)(4), (5), (7).
129. § 9:3144(B)(9), (11), (19).
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defect may not exceed the reasonable cost necessary to repair the defect,
and the damages recoverable for all the defects in the home may not
exceed the home's original purchase price. 136 The New Home Warranty
Act provides the exclusive warranties and remedies applicable to the con-
struction defects in a new home. 137
C. NEW JERSEY
New Jersey's New Home Warranty and Builders' Registration Act es-
tablishes statutory warranties for new home construction, a registration
process for builders, and a home warranty security fund.138 The New
Jersey act requires the following minimum warranty periods in the new
home construction: one year for defects caused by faulty workmanship
and defective materials due to noncompliance with approved building
standards; two years for defects caused by faulty installation of plumbing,
electrical, heating, and cooling systems; and ten years for major construc-
tion defects.139 A major construction defect is defined as "any actual
damage to the load-bearing portion of the home... which affects its load
bearing function and which vitally affects or is imminently likely to vitally
affect use of the home for residential purposes.' 140 The builder is liable
under the act for any defect covered by the warranties.1 41 However, the
builder's liability is limited to the purchase price of the home in the "first
good faith sale" or the "fair market value of the home on its completion
date if there is no good faith sale."'1 42
The New Jersey statute requires that builders register with the Depart-
ment of Community Affairs.' 43 Builders must register every two years,
must submit a "reasonable fee" to register, and must participate in the
new home warranty security fund or an approved alternate home war-
ranty security program as a condition of registration.1 44 The Commis-
sioner of Community Affairs may conduct investigations into any
allegations made against a registered builder. 145 The commissioner may
deny, suspend, or revoke a builder's registration if the commissioner finds
that the builder willfully misstated a material fact, willfully committed
fraud, willfully violated an applicable building code to a substantial de-
gree, failed to participate in the new home warranty security fund, prac-
ticed his occupation in a grossly negligent manner, or violated the act.146
The new home warranty security fund was established to provide
money to pay claims by homeowners against builders for defects in new
136. Id.
137. § 9:3150.
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homes that are covered by the new home warranties and to pay the costs
of administering the new home warranty program.147 A homeowner
must provide notice of the defect to the builder and allow reasonable
repair time before filing a claim against the fund.148 If the repairs are not
made in a reasonable amount of time or are not made to the owner's
satisfaction, the homeowner may file a claim against the fund. 149 The
commissioner will investigate the claim and, upon the request of either
party, conduct a hearing. 50 Claims submitted by the homeowner will be
reviewed according to an "arbitration procedure" set up by the depart-
ment. 151 If the owner prevails, the builder will be required to correct the
claims in a manner determined through the arbitration procedure. 52 If
the builder does not cure the defect or is unable to cure the defect, then
an amount sufficient to cure the problem will be paid to the homeowner
from the fund.153 Builders must pay into the fund an amount established
by the commission.154 The commission may impose a "surcharge" on
builders who are responsible for a "significant number of awards against
the fund.' 55 Furthermore, the commission may discontinue the partici-
pation in the fund by a builder who is responsible for an "excessive num-
ber" of awards against the fund. 156
The act establishes the New Home Warranty Security Fund Board of
Trustees to monitor the fund and to make recommendations to the legis-
lature on the "financial soundness, premium structure, reinsurance ade-
quacy, and administrative efficiency" of the new home warranty security
fund.157 The board, whose members serve without compensation, does
not make determinations regarding payment of claims.' 58
D. MARYLAND
The Maryland legislature has protected new home buyers by creating a
statutory scheme to define both express and implied warranties relating
to new home construction. While a builder may opt to offer the buyer
express warranties, the implied warranties cannot be excluded or modi-
fied by a contract or deed for sale of a new home unless they relate to a
completed improvement and the purchaser signs a written instrument de-
tailing the warranties that are being excluded or modified.' 59 The implied












158. § 46:3B-7.2(a), (d).
159. MD. CODE ANN., REAL PROP. § 10-203(d) (1999).
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by the owner or for two years in the case of structural defects.160 The
implied warranties guarantee that the home is "free from faulty materials,
constructed according to sound engineering standards, constructed in a
workmanlike manner, and fit for habitation. ' 161 However, the warranties
do not apply to any condition that would have been revealed at the time
the contract was signed by a "reasonably diligent" purchaser's inspection
of the home.162
Builders may choose to provide the homeowner with an express war-
ranty. Before entering into a contract for the sale or construction of a
new home, the builder must disclose to the buyer whether the builder
participates in a new home warranty security plan and whether the owner
may opt for the builder to provide a new home warranty. 163 If a new
home warranty is provided, it must warrant at a minimum that the home
is free from defects in materials and workmanship for one year, that the
home is free from defects in the electrical, plumbing, heating, cooling and
ventilating systems for two years, and that the home is free from any
structural defects for five years. 164 A home warranty security plan must
file a surety bond or an irrevocable letter of credit from a federally in-
sured financial institution of not less than $100,000 to protect owners
against the plan's failure to pay claims as required by the act. 165 If the
owner does not wish for the home to be covered by a new home war-
ranty, the owner may waive the coverage at the time the contract is en-
tered as long as the builder has informed the buyer in writing of the cost,
nature, and extent of the warranty coverage that is being waived.166
E. INDIANA
Indiana's New Home Construction Warranties statute provides build-
ers with the option of disclaiming implied warranties by instead providing
express warranties that meet statutory requirements. 167 The warranties
must be expressly provided in a written contract between the builder and
the initial homeowner. 168 Additionally, the written contract must contain
a disclaimer printed in at least ten point boldface type stating that the
homebuyer voluntarily disclaims the implied warranties and has read and
understands the disclaimer. 169 Furthermore, the builder must guarantee
performance of the warranty obligations by purchasing an insurance pol-
icy in an amount at least equal to the purchase price of the home, and the
builder must carry product liability insurance covering the builder's liabil-












fect covered by the builder's warranties. 170
The statutorily prescribed minimum warranty periods provide that the
home will be free from defects caused by faulty workmanship or defective
materials for two years; free from defects caused by faulty installation of
plumbing, electrical, heating, cooling, and ventilation systems for two
years; free from defects caused by faulty workmanship or defective
materials in the roof for four years; and free from major structural defects
for ten years.171 If the builder provides the statutory express warranties
and breaches one of the warranties, the homeowner may bring an action
against the builder for damages arising from the breach or for specific
performance. 172 Damages are limited to actual damages, reasonably
foreseeable consequential damages arising from the defect, and attor-
ney's fees if the written contract allows for recovery of attorney's fees. 173
Furthermore, actual damages are limited to either the amount necessary
to repair the defect or the diminution in the home's value with the
defect. 174
F. CALIFORNIA
The California legislature has enacted detailed statutory standards for
residential construction that cover water, structural, soil, fire protection,
plumbing and sewer, and electrical systems issues, as well as issues relat-
ing to other areas of construction. 175 These standards are intended to
address every function or component of a home.176 In addition to com-
plying with the statutory construction standards, builders must provide
homebuyers with a minimum one-year express written limited warranty
covering the "fit and finish" of building components including "cabinets,
mirrors, floors, interior and exterior walls, countertops, paint finishes,
and trim."'1 77 The builder may opt to provide homeowners with greater
protection for longer periods of time but may not provide less protection
than statutorily mandated. 178
Before filing an action against a builder, the homeowner must provide
written notice of the defect to the builder via certified mail, overnight
mail, or personal delivery. 179 A builder may inspect the alleged defect
within fourteen days after acknowledging receipt of the homeowner's no-
tice. 180 The builder must pay all costs of inspection and must "restore the
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The builder may submit a written offer to repair the defect within thirty
days of the initial inspection or the second inspection if requested by the
builder. 182 In addition to the offer, the builder must provide a detailed
statement explaining the nature, scope and location of the repair includ-
ing the names, addresses, telephone numbers, and license numbers of the
contractors who will be performing the repair. 183 The homeowner may
opt to request up to three additional contractors from which to choose,
and the builder must notify the homeowner of this right in the statement
accompanying the offer. 184 Additionally, the offer to repair shall be "ac-
companied by an offer to mediate the dispute if the homeowner so
chooses. 1 85 The builder will select a nonaffiliated mediator and will pay
for up to a four-hour mediation. 186 If the homeowner wishes to be in-
volved in the selection of the mediator, the homeowner must split the
cost of the jointly selected mediator with the builder.1 87 If the builder has
offered to repair the defect and the mediation does not solve the dispute,
then the homeowner must let the builder or the selected contractor per-
form the repair.' 88 The builder may choose to make a cash settlement
offer in lieu of a repair offer.189
Builders have a duty to provide buyers with information regarding the
procedures established by these statutes and the impact these procedures
have on the homeowners' legal rights.' 90 This information must be in-
cluded in the original sales documentation, and both the buyer and the
builder's representative must initial and acknowledge the information. 191
A homeowner's recoverable damages are limited to damages for reasona-
ble repair value, reasonable relocation and storage expenses, lost business
income if the home was the principal place of the homeowner's business,
reasonable investigative costs, and other costs and fees recoverable by
contract or statute.' 92 If a builder does not comply with the statutory
requirements, the builder loses the protection of the statute, and the
homeowner may file an action against the builder without having to fol-
low the statutory procedures.' 93
Further, the statute provides builders with some affirmative defenses
that may bar recovery by a homeowner. A builder's liability may be par-
tially or totally excused if the builder can demonstrate that the defect was
caused by an "unforeseen act of nature," by the homeowner's failure to















builder's commonly accepted homeowner maintenance obligations, or by
normal wear and tear. 194
IV. IS TRCCA NECESSARY?
Supporters of TRCCA claim that this statute establishes "a better way
to resolve disputes between builders and homeowners" because the act
allows resolution of disputes "without resorting to costly and lengthy liti-
gation. '195 Under the act, a homeowner and a builder have the opportu-
nity to resolve a dispute themselves before submitting a request for
resolution to the commission and beginning the state-sponsored inspec-
tion and dispute resolution process with the appointment of a third-party
inspector to inspect the alleged defect. 196 The supporters note that the
"vast majority of construction defects are dealt with between the builder
and homeowner" and, further, that a study indicated that "less than one-
half of 1 percent of new home sales result in unresolved disputes."'1 97 If
less than one-half of one percent of new home sales result in unresolved
disputes, the number of disputes needing resolution does not justify the
added expense of establishing the commission and the state-sponsored
inspection and dispute resolution process. The United States Census Bu-
reau reported authorization of 122,623 privately owned single housing
units in Texas in 2002.198 If disputes between homebuyers and builders
arise in one-half of one percent of these new homes, this would equal 613
disputes. Establishing a commission and a state-sponsored dispute reso-
lution process is not justified given the relatively small percentage of resi-
dential construction contracts that ultimately result in disputes.
Additionally, homeowners had protection against poorly constructed
homes under the common law. A builder who supports the new statute
stated that the "communication aspect [of TRCCA] will help get
problems resolved" because the statute ensures that homeowners com-
municate with their builder regarding any problems. 199 However, a new
statute is unnecessary to ensure communication between homeowners
and builders because RCLA, which was enacted in 1989, requires home-
owners to give builders notice of construction defects and an opportunity
to repair the defect before the homeowner can file suit against the
builder. 2° Many contracts for the new home construction contain arbi-
194. § 945.5.
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tration clauses. 20 1 Therefore, many disputes between homeowners and
builders will be settled without resorting to "costly and lengthy
litigation."
The Texas Residential Construction Commission must adopt building
performance standards and statutory warranties that "ensure clear and
consistent application, instead of vague implied warranties that courts
have imposed. o202 Supporters of TRCCA argue that TRCCA enables
homeowners and builders "to understand easily the terms of the war-
ranty, without paying lawyers and court costs. '20 3 Further, the support-
ers note that the commission does not actually resolve disputes between
homeowners and builders because resolution is left to the independent
inspectors and review panel.204 Instead, supporters see the commission's
"most important work" as "creating and maintaining the statutory war-
ranty and performance standards. '20 5 Because the creation and mainte-
nance of statutory warranty and performance standards requires a
commission with "adequate technical expertise in the field of residential
construction," builders "should have adequate representation on the
commission. '20 6 The statute requires the commission to be comprised of
four builders, one licensed engineer, one licensed residential architect,
and three members of the public. 20 7 Thus, members of the construction
industry comprise two-thirds of the commission. Members of the public
are not fairly represented to ensure that the building standards and war-
ranties adopted offer homeowners protection equivalent to the protec-
tion that they had under the common law.
TRCCA eliminates the protection offered to homebuyers by the im-
plied warranties of construction in a good and workmanlike manner and
habitability. The common law developed these warranties in the 1960s to
protect homebuyers from poorly constructed and uninhabitable
homes. 20 8 This statute replaces these implied warranties with statutory
building standards and warranties that are developed by a commission
dominated by members of the construction industry. While the statute
does contain a warranty of habitability, a homeowner has a claim for
breach of this warranty only if the defect has a "direct adverse effect on
the habitable areas of the home" and was not "discoverable by a reasona-
ble prudent inspection or examination of the home" within the applicable
201. See Michelle Breyer, KB Home Drops Arbitration Clause: Home buyers will not
have to give up their right to sue in warranty dispute, AusTIN AMERICAN-STATESMAN, July
2, 2003, at 1 (noting that KB Home's decision to drop the binding arbitration clause from
contracts for the sale of new homes is a "significant departure from the industry
standard").
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warranty periods.20 9 Thus, a builder can defend against a claim for
breach of the warranty of habitability by arguing that the defect was dis-
coverable by a "reasonable prudent inspection" during the applicable
warranty period. Further, the definition of a construction defect by the
statute not only limits claims to defects resulting from the failure of the
design, construction or repair of home to meet the warranty and building
performance standards during the warranty period but also excludes from
the definition of construction defect any claims that arise wholly or partly
from negligence of any person other than the builder or builder's agent,
from the failure of a person other than the builder or builder's agent to
take reasonable action to mitigate damages or to take reasonable action
to maintain the home, from normal wear and tear, and from normal
shrinkage within the tolerance of industry standards. 210 If the builder
successfully argues that the defect was partially or completely caused by
one of these events, then the defect does not meet TRCCA's definition of
construction defect. 211
The supporters of TRCCA further note that the act "would not prevent
a homeowner from seeking redress at the courthouse. '' 212 After the
homeowner completes the inspection process and has the opportunity to
appeal the third-party inspector's recommendation to a review panel, the
homeowner can file an action to recover damages. 213 Even though the
supporters acknowledge that overturning a review panel's final nonap-
pealable ruling requires presentation of clear and convincing evidence,
which is a very high evidentiary standard, supporters claim that this re-
quirement actually protects homeowners from an "overzealous builder
unsatisfied with the panel's final ruling. ' 214 Third-party inspectors are
members of the residential construction industry.215 The inspectors are
appointed by the commission, and both the homeowner and the builder
will have the right to strike the appointment of one inspector.216 Thus,
builders may strike inspectors who tend to find in favor of homeowners.
While the clear and convincing standard for overturning a decision by the
appeals panel may on occasion protect homeowners from "overzealous"
builders, this evidentiary standard will more often protect builders from
having decisions in their favor overturned.
Supporters acknowledge that the fees builders must pay to register
each new home will fund the commission and, "[l]ike any business ex-
pense," can be passed along to consumers. 217 Supporters, however, argue
209. § 430.002.
210. § 401.004.
211. See § 426.001(a).
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that consumers receive a benefit for the additional fee that they must pay
when purchasing a new home. Instead of "being forced to pay lawyers
and expert witnesses to wage battles in court," consumers now have "ac-
cess to the state-sponsored inspection and dispute-resolution process. 12 18
Further, supporters claim that by creating an "entirely fee-funded com-
mission," the state is able to provide a new service to citizens "without
tapping into precious general revenue during the current budget cri-
sis."'219 But this statute is very detailed and complex. Homeowners in-
volved in a dispute with builders will need guidance from attorneys
regarding the procedures they must follow before filing a claim against
the builder. Failure to follow the procedures set forth in the statute will
result in adverse action against the homeowner. For example, if a home-
owner provides notice to the builder of a construction defect but neglects
to disclose to the builder the name of any person who has already in-
spected the defect, the homeowner will be unable to use this person as an
expert or use materials prepared by this person in the state-sponsored
inspection or dispute resolution process or in any action arising out of the
defect. 220 While the homeowner must disclose the name of anyone who
has inspected the defect, there is no corresponding disclosure restriction
on the builder.221 Another example is the homeowner's loss of the right
to appeal the decision of a third-party inspector if the appeal is not filed
within fifteen days of the recommendation.222
The fees required to register new homes will be ultimately passed on to
the homebuyers. In addition, homeowners bear the cost of a "complex
and costly bureaucratic process with significant legal consequences. '223
As previously noted, homeowners will most likely require the assistance
of a lawyer when they undertake the state-sponsored inspection and dis-
pute resolution process. In addition, homeowners must pay a fee to re-
quest state-sponsored inspection and dispute resolution 224 and must pay
the third-party inspector's fee. 225 Although either a homeowner or a
builder may file a request for state-sponsored inspection and dispute res-
olution, builders are unlikely to "pursue a process that could bring them
closer to litigation. ' 226 If the third-party inspector and the appeals panel
find for the builder, the homeowner has paid for a process that "created a
strong evidentiary record for the builder to use in court" and "provided
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the statute does not address damages resulting from a builder's inspection
of a construction defect. A homeowner must give a builder a "reasonable
opportunity" to inspect the home to determine the nature and cause of
the construction defect and the type of repairs necessary to cure the de-
fect.2 28 Additionally, a builder may take "reasonable steps to document
the construction defect and the condition of the home. '229
TRCCA seems to be special interest legislation that benefits
homebuilders more than it benefits the homeowners. The House Bill
Analysis provides a long list of witnesses in support of the bill's passage.
All of these supporters are builders, associations of builders, warranty
programs, or associations of contractors. 230 The Texas Legislature should
make some changes to TRCCA so that the statute offers better protec-
tion to homeowners. Some provisions in the state statutes discussed pre-
viously can provide guidance to the legislature.
New Jersey's statute protects homeowners by requiring builders to reg-
ister and by using the builders' registration fees to finance the home war-
ranty security fund, which pays claims that homeowners have against
builders who do not or are unable to repair the defects. Creating a board
of trustees to monitor and report to the legislature regarding the warranty
program's financial performance and administration offers additional
protection by providing a means for assessing the success of the program
and combating any weaknesses in the program.
Maryland's statute offers flexibility to homeowners by allowing build-
ers and homeowners to choose either express or implied warranties.
Builders provide information regarding the express warranty coverage
and the associated costs of the coverage when the contract is signed so
that the homeowners can decide which type of protection best meets their
needs. Additionally, requiring that home warranty programs post bonds
of amounts greater than $100,000 protects homeowners against the fail-
ure of the warranty program to pay claims according to statutory
requirements.
Under the California statute, the builder must bear the costs of the
inspection and must restore the home to its pretesting condition within
forty-eight hours of the inspection. This requirement protects homeown-
ers against invasive and damaging inspections of their homes. The Texas
statute lacks this protection. Additionally, the builder must bear the costs
of mediation if the homeowner is willing to engage in mediation with the
mediator selected by the builder. This approach differs from the Texas
approach, which requires homeowners to pay to request state-sponsored
inspection and dispute resolution and to pay the fees of the assigned
third-party inspector. Additionally, the California statute requires that
builders provide notice to homeowners in the original sales documents
228. § 428.002(a).
229. § 428.002(b).
230. HOUSE COMM. ON REGULATED INDUS., BILL ANALYSIS, Tex. H.B. 730, 78th Leg.,
R.S. (2003).
1608 [Vol. 57
Texas Residential Construction Commission
regarding the procedures that must be followed prior to filing claims
against the builders and the impact these procedures have on the home-
owner's legal rights.
In order for the Texas statute to offer better protection to homeowners,
the legislature should amend the statute to require builders to provide
notice to homebuyers in the initial contract for the sale of the new home
as to the specific procedures that must be followed before the home-
owner can file a claim against the builder. Further, the commission
should be required to put together some guidelines for homeowners who
wish to initiate the state-inspection and dispute resolution process with-
out having to pay a lawyer in addition to the other fees that the home-
owner must pay. The legislature could adopt the approach taken by
Maryland and give the homeowners the option of registering their home.
If the homeowner opts to register his new home and pay the fees associ-
ated with the state-inspection and dispute resolution, the homeowner
could utilize the resolution process. Otherwise, the homeowner would be
limited to enforcing claims against a builder for breach of implied warran-
ties under RCLA. Thus, homeowners could decide for themselves
whether the "benefits" provided by TRCCA are worth the associated
costs. Lastly, the legislature should appoint an independent body with
equal representation between consumers and builders to assess whether
the state-sponsored inspection and dispute resolution procedure is actu-
ally aiding in the resolution of disputes between builders and homeown-
ers or hindering efforts by homeowners to get defects corrected by
builders.
V. CONCLUSION
Even though RCLA was enacted in 1989 to "restore a fair and appro-
priate balance to the resolution of residential construction disputes be-
tween the contractor and the owner, '231 the Texas Legislature passed
TRCCA in 2003 to establish "a better way to resolve disputes between
builders and homeowners. ' 232 However, this statute was unnecessary to
open communication between homeowners and builders because RCLA
already required that homeowners provide notice of a construction defect
to builders and allow builders an opportunity to repair the defect before
filing an action against the builder. TRCCA establishes a complex set of
procedures that homeowners must follow in order to resolve a dispute
with the new home builder. Failure to follow these procedures explicitly
can have a substantial effect on the homeowner's legal rights.
Purchasing a home is a major investment and is often the "most impor-
tant transaction of a life time. '233 With the passage of TRCCA, this
231. Montford, supra note 3, at 578.
232. HOUSE COMM. ON REGULATED INDUS., BILL ANALYSIS, Tex. H.B. 730, 78th Leg.,
R.S. (2003).
233. Humber v. Morton, 426 S.W.2d 554, 561 (Tex. 1968) (quoting Bethlahmy v. Bech-
tel, 415 P.2d 698 (Idaho 1966)).
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transaction has become even more costly for homeowners since the cost
of registering each new home will be borne by the buyer. If a dispute
arises between the builder and the homeowner, the homeowner must
bear the costs of attempting to resolve the dispute through the state-spon-
sored inspection and dispute resolution process. Ultimately, TRCCA will
benefit builders by making resolution of disputes involving construction
defects more difficult for homeowners.
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